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Judgment doctrine of “Equal or Balanced Treatment”
for Non-regular Workers in Japan:
With a Focus on the Precedents of the Supreme Court

John Lee*

On June 1, 2018, the two precedents of the Japanese Supreme Court for the
“Hamakyourekkusu case” and “Nagasawa transportation case” regarding the improvement
of treatment for non-regular workers were delivered. In these two cases, the dispute
concerned whether the differential treatment of contract drivers with same job contents
corresponds to ‘“‘unreasonable treatment” as prohibited by Article 20 of the Labor
Contracts Act.

First, in this case, the Supreme Court interpreted the purpose of legislation under Article
20 of the Labor Contracts Act as “balanced treatment.” Then, the Court judged that any
such contrary, unreasonable labor contracts are invalid, and it denied the so-called
“complementary effect,” in which the provisions for regular workers are applied to the
invalid part. There have been various, conflicting views on the legal nature of Article 20
of the Labor Contracts Act. However, it is very meaningful that the Supreme Court has
presented a clear judgment standard in this ruling.

Second, when there is a difference in working conditions (in particular wage items)
between regular and non-regular workers, it is noteworthy that the basic criterion for the
judgment of “unreasonability” is that “the purpose is basically applied to contract
workers,” and those part-time workers who are re-employed after retirement are to be
judged on a somewhat relaxed basis (reflecting the unique characteristics of those
part-time workers where they have already received retirement allowances and pensions).

Third, these rulings were based on the “Guideline on Equal Pay for Equal Work”
published on December 20, 2016. Therefore, they are expected to serve as a basis for the

resolution of disputes related to non-regular workers under the “Act on the Arrangement

* Professor of Law School, Hankuk University of Foreign Studies
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of Related Acts to Promote Work Style Reform.”

Lastly, in Korea, which is in a similar situation to Japan, there are various legislative
instruments designed to improve the treatments of non-regular workers. However, only the
so-called “equal treatment,” which prohibits unfair discrimination against non-regular
workers, is prescribed in Korea. Therefore, there are difficulties in selecting the
comparable person in order to claim unfair treatment, which has been criticized as being
ineffective and too rigid. Japan, on the other hand, has the advantage of being able to
respond very flexibly because it has a “balanced treatment” regulation that requires a
balanced treatment even in cases where the job contents are different.

However, as not even a year has passed since delivery of the Supreme Court ruling,
it is too early to evaluate its impact on future trial practice. In relation to the violation
of “balanced treatment,” there are further challenges ahead, such as how effective it is
to leave the establishment of labor relations based on invalidation of the judiciary to the
autonomy of labor and management, and whether the differential application to workers

re-employed after retirement can be applicable.

Keywords: Non-regular workers in Japan, Labor Contracts Act, equal or balanced

treatment, equal pay for equal work.



